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economy temporarily exhibited in the Chicago city hall, while the 
birthright of the people is sold behind their backs. The illegal deposi- 
tion of members of the school board and the passage of a pernicious 
telephone ordinance are only two out of many instances of gross mis- 
representation of the people perpetrated in the name of "efficiency." 
The merchants of Market street, Philadelphia, connived with the street 
railway company, abetted by the newspapers, to get a temporary solu- 
tion of the transportation problem for their own advantage, to the 
permanent detriment of the city, in the name of " efficiency." 

Mr Allen has written a hand-book invaluable for the guidance of all 
who administer public enterprises. It should be part of the equipment 
of every public official and charity officer. The use of his suggestions 
will revolutionize administrative methods. But he should supplement 
it with a book or article showing with equal skill, as he can, the neces- 
sity of having a democratic goal for all our social endeavors, in order 
that the sacrifice of efficiency to goodness may not yield to the sacrifice 
of goodness for efficiency. 

Charles Zueblin. 

University of Chicago. 

The American Constitution. By FREDERIC JESUP Stimson. 
New York, Charles Scribner's Sons, 1908. — 259 pp. 

The Teutonic theory of politics, which is really nothing but English 
middle-class radicalism in historical and juristic habiliments, has now 
received at the hands of Professor Stimson a new application in a 
treatise on American constitutional limitations, viewed especially in 
their economic bearings. As a critique of contemporary government 
and administrative policies by a lawyer of distinction in many fields of 
legal research and practice , the volume is not without value ; but since 
the whole argument rests on a particular interpretation of history, it is 
the philosophy, not the conclusions, which principally engage the 
interest of the student. This philosophy is a distinctly English pro- 
duct, though Germany has made contributions to it. During the long 
struggle for democratic government in England the radicals evolved the 
notion that the ideal political system which they sought was but a 
return to precedents — and to the English mind, with its high contempt 
for abstract political reasoning, precedents are very precious — a return 
to practices of Anglo-Saxon times, with modifications in detail but not 
in principle. The history of this notion, which deserves to be written, 
is a long one, extending back at least to the early part of the seven- 
teenth century ; but it found its heavy documentation at the hands of 
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Palgrave and Stubbs and its vehement popularization in the labors of 
Freeman, who , by the way, was more than once a radical candidate for 
Parliament. With remarkable and, one might say, ponderous scholar- 
ship and unquestioned ingenuity , the institutions implied in the doc- 
trine of the Rights of Man were given a historical reality in the crude 
tribal-feudal arrangements of the Anglo-Saxon period. Beyond the 
"red thread of the Norman conquest" were found representative 
government, popular local administration and stalwart individualism of 
the Spencerian type. Thus history was used with scientific zeal to 
serve the instant need of politics. 

Professor Stimson has accepted this system, at its own valuation, as 
the philosophic basis for a study of the American constitutional system ; 
and thus it happens that we find the sugar trust and Magna Carta 
on the same page, and Rooseveltian centralization in close juxtaposition 
with the shire-moot. In his opening pages, the author commits himself 
unreservedly to the law and gospel of the Anglo-Saxon school : ' ' Our 
own Constitution embodies and improves upon the English Constitution, 
and the English Constitution registers the totality — the aggregate — of 
those great principles which in eight hundred and forty years of strug- 
gles the Saxon peoples have won back again from Norman kings (page 3 ) . 

Since this is his thesis, it is worth while to examine carefully the 
precise validity of the concrete facts marshaled in support of it. When 
this test is applied , so many positive errors and misinterpretations are 
revealed that a volume almost as large as the author's would be required 
to point out mistakes of fact. A few selected at random will indicate 
the character of the others. On page 8, we are told that "almost 
down to the Conquest, the whole body of Anglo-Saxon people made 
their law : the Witenagemot or, as the Normans called it, the Great 
Council of the Realm. In theory every freeman could go and was 
supposed to go." Now for the facts. It is an error to confound the 
whole body of the people with the freemen (McKechnie, Magna 
Carta) ; there is no reason for believing that there were the slightest 
vestiges of anything " popular " about the Witan (Chadwick, Studies 
in Anglo-Saxon Institutions) ; and the statement that every freeman 
theoretically could attend is without substantiation, resting on the bare 
assertions of Palgrave and Freeman. Professor Stimson states (page 9) 
that the invention of representative government ' ' was first used in the 
very assembly which drew up Magna Carta " ; but no stretch of the 
imagination could make the baronial army at Runnymede representa- 
tive in any reasonable sense of the word. It is contended that " Eng- 
lish law, American law, is in theory the established custom of a free 
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people. All other law in the world is the order of a sovereign to a 
subject. Under Norman kings, it is true, writs were brought in the 
name of the king, . . . but this was only their formula " (page 27). 
As a matter of fact, usage assumed as large a place in continental 
mediaeval law as in English law ; a decree of Henry II was as good 
law as one of Philip the Fair in France ; the great writs, now the safe- 
guard of individual liberties, were of purely royal origin. The English 
people did not sweep away " all vestige of the Norman attempt 
to foist European ideas of law and government" upon them, for 
some of the most celebrated English free institutions, including jury 
trial, came from Franco-Norman administrative practices (Brunner). 
No writ "corresponding to habeas corpus" is mentioned in Magna 
Carta, as is claimed on page 43 (cf. McKechnie, Magna Carta, p. 
156). It is a fantastic and wholly unwarranted misuse of mediaeval 
terminology to say that clause 35 in Henry Ill's re-issue of the Charter 
— " No freeman shall be deprived of his freehold or his liberties or of 
his free customs" — meant the " right to trade or labor, the right to 
earn one's living, and the right to be protected both from State 
hindrance and from monopolies" (page 57). It will be astounding 
to any one who has glanced at the history of English guilds to 
discover that the English constitution forbade them to do " anything 
that was in restraint of trade " (page 59). It would be difficult 
for Professor Stimson to find a charter of Henry II laying down 
the express principle that all Englishmen were free and to be treated 
equally before the law (page 79). On page 88 we find accepted 
the long- exploded notion that jury trial is " separately and expressly 
mentioned in Magna Carta." Equally erroneous is the idea that 
the Charter forbade "taxation without representation of the peo- 
ple" (page 99). Certainly it has not always been English doctrine 
that the sovereign body was the legislature ' ' and as such superior to 
the executive, the king" (page 133); our author, if he goes no 
further back, would do well to re-read his Blackstone on this point. 
Professor Stimson cannot be aware of the anarchic character of his 
jurisprudence when he says (page 165) "The English king may still 
be deposed by Parliament and, if they deem wise, put to death." 
Undoubtedly this might be done ; but it would be done under the same 
right by which the president of the United States might be deposed and 
executed by the Senate, should it be seized by revolutionary fervor ; 
and surely this is not a part of Professor Stimson's system of liberty. 

It is not only in fundamentals that our author is at fault, for the 
number of his minor errors reveals the fact that historical accuracy in 
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details is not his strong point. He has Protector Somerset put down 

Jack Cade's rebellion in 1549, some hundred years after Jack had been 

disposed of. Henry III — who, by the way, was a son of King John — 

was not living "one hundred and thirty-eight years after John's 

Charter " (page 258) ; and it is a new view of Henry III to make him 

"a popular king, a great jurist, and a radical maker of laws" (page 

258). Professor Stimson's acquaintance with the doctrines of political 

economy partakes of the nature of his grasp of English constitutional 

law, and the success with which he has applied the philosophic method 

to the solution of our modern problems of government can well be 

imagined. 

Charles A. Beard. 

/ Trattati internazionali nel diritto costituzionale . Volume I. 
By Donato Donati. Turin, Unione Tipografico-Editrice Torinese, 
1906. — xxvi, 610 pp. 

To the discussion of international treaties in relation to constitutional 
law the author proposes to devote two volumes. The first deals only 
with the problems that arise in the negotiation of treaties down to the 
moment at which they become effective. The second will cover the 
enforcement of treaties and the rights growing out of them. The vol- 
ume under review contains an introduction and three long chapters. 
The introduction deals with general topics, such as the concept of per- 
sonality as applied to states, the consideration of treaties as a species 
of contract and the delimitation of the respective spheres of inter- 
national and constitutional law. The first chapter points out what is 
properly the subject matter of treaties and discusses the capacity of 
variously organized states to enter into them ; the second deals with 
the negotiation and execution of treaties ; the third, with their effects. 

Like the majority of jurists of the modern Italian school, the author 
is much influenced, both in form and substance, by German authori- 
ties. Particularly frequent reference is made to the writings of Jellinek 
and G. Meyer. It is not surprising, therefore, to find the book rich in 
philosophic discussion of basic theory, but somewhat lacking in prac- 
tical example, even in respect of the precedents furnished by Italian 
governmental practice. The writers of this school are well fitted for 
laboratory work, but they too often neglect the field work. 

In the section dealing with problems of negotiation (pages 89-243), 
the author distinguishes the question of capacity, which is determined 
by international law, from that of competence, which is determined by 
the constitutional law of each nation. Much scholarly discussion 



